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
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individual liberty coupled with individual responsibility.

The opinions expressed in The Journal of the James Madison Institute 
are those of the authors and do not necessarily reflect the views of 
The James Madison Institute, its staff, or its Board of Directors.
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Message 
from 

the pubLisher
j. stanley marshall

Florida voters face a choice this fall — and not just 
in the Presidential race. The assault on the Flor-

ida Constitution continues unabated, with voters 
asked to decide the fate of eight more amendments. 

This is a risky business. The risk is reducing the 
Constitution to a wish list generated by single-is-
sue special interest groups. Most of these groups 
don’t seem to understand — or even care about — the 
Constitution’s proper role in securing the liberty 
and the welfare of the people. 

Arguably, the plague of dubious amendments 
began at least a decade ago with the adoption of the 
“gill-net ban” barring certain kinds of fishing gear. It 
reached another kind of milestone in 2000 with the 
passage of a mandate for the state to fund a costly 
system of high-speed rail. Then, in 2002, came the 
notorious “pregnant pig amendment” instructing 
hog farmers on how to house their expectant sows.

This strange assortment of amendments adopted 
in recent years should have been a wakeup call to 
all Floridians, and it surely was to some. But for 
those who see amending the Constitution as a way 
to enact pet schemes that by no reasonable measure 
belong in the state’s basic charter, it’s a chance to 
circumvent the legislative process on issues that 
rightly ought to be in the purview of our legislators.

The James Madison Institute’s mission is “to 
inform Floridians about their government and to 
shape our state’s future through the advancement of 
practical, free-market ideas on public policy issues.” 

The Journal is a quarterly maga-
zine provided to members and 
supporters of The James Madison 
Institute, to members of the Florida 
Legislature, and to others who share 
the Institute’s conservative philoso-
phy. The Journal is intended to keep 
Floridians informed about their 
government, to help advance practi-
cal public policy solutions, and to 
recognize individuals who exemplify 
civic responsibility, character, and 
service to others in their lives. Opin-
ions expressed in The Journal of The 
James Madison Institute are those of 
the authors and do not necessarily 
reflect the views of The James Madi-
son Institute, its staff, or its Board of 
Directors. All rights reserved.
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Message 
from 

the presideNt
j. robert mCclure, iii

As you know, The James Madison 
Institute has a storied history 

of advancing sound public policy in 
Florida. We continue to live out the 
vision of an organization committed 
to limited government, economic 
freedom, school choice, personal 
responsibility, property rights, and a 
host of other like-minded issues. As 
your new president, I want 
to say thank you for your 
commitment to JMI over 
the years. It matters much.

The James Madison In-
stitute is moving forward. 
Our goal is to continue as 
Florida’s premier public 
policy organization. We 
are working hard to build 
relationships and produce 
meaningful research that will reso-
nate with our membership and those 
who directly impact policy in the 
state. Given Florida’s prominence 
on the national scene, we also hope 
to extend The Institute’s influence 
beyond our state borders. Big goals 
indeed, but we are excited about 
the future and we have a plan to get 
there.

To that end, we hope that you  
will enjoy this edition of the award- 
winning Journal. We are particularly 
excited about our fall issue, as the 
Institute begins a new era. Here, 
each constitutional amendment is 
evaluated on its own merits and its 
possible impact on our beloved state. 
You will soon find in your mailboxes 

a voter education guide 
on the amendments that 
will provide analysis from 
a free-market perspective. 
Our goal here at JMI is 
to provide the relevant 
information our members 
need to impact public 
policy.

Thank you again for 
your commitment to  

The James Madison Institute. 
Please call us with any questions 
or visit our website for information 
on events, news releases, policy 
research, and other information 
related to JMI.

We look forward to seeing you 
around the state as we carry the 
message of liberty and freedom to 
Floridians everywhere. 


Our goal is to 
continue as 

Florida’s premier 
public policy 

organization.


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Florida’s constitutional amendment process is be-
coming more politicized by the moment. Amend-

ments are now utilized by candidates and other 
interest groups as a voter mobilization tool. They are 
a new addition to the toolbox of political consultants 
and a source of big bucks. It is a development that 
the public is sure not to like if it is perceived that they 
are being used as pawns in a bigger game.

Improving the Amendment Process
Changing the amendment process has been a dif-
ficult task, even before the latest capturing of it by 
some interest-group opportunists.

To date, the major focus has been on the state’s 
citizen initiative process whereby citizens may place 
an amendment on the ballot for voter approval by 
collecting signatures of Florida voters.

Specifically, a great deal of attention has been paid 
to: (1) signature requirements (number, timing, geo-
graphical distribution); (2) ratification requirements 
(% of votes needed to pass the amendment); and (3) 
the possibility of affording Floridians use of the statu-
tory initiative and/or the indirect statutory initiative 

Changing the 
amendment 

process is a difficult 
task, even when 
not captured by 

some partisan and 
interest-group 

opportunists.

COVER STORY

floRida’s politicized 
constitutioNal 

ameNdment process: 
an oveRview

by susan macmanus 
with the assistance of brittany penberthy
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process as an alternative to the pres-
ent amendment process.

The Florida Legislature has been 
unable to come to any agreement 
on whether or how to reform the 
constitutional amendment process 
with one fairly minor exception. 
They have placed on the November 
2 ballot a proposal to move up to 
February 1 the date by which signa-
tures must be collected in order for a 
petition initiative to go on a Novem-
ber ballot and to require the Florida 
Supreme Court to render an advi-
sory opinion addressing the validity 
of a petition by April 1.

There is no mystery as to why 
reform has been road-blocked in the 
Legislature. As it stands, the direct 
initiative (petition) amendment 
process is dominated by well-funded 
groups and individuals. Moneyed 
groups have the funds to get the 
requisite number of signatures. 
They also can afford to hire the best 
legal and political advisors to craft 
the language of an amendment and 
then defend it before the Florida 
Supreme Court, if necessary. Finally, 
well-financed groups can pay for the 
advertising necessary to “sell” the 
amendment to the public once on 
the ballot. (And the deep pockets 
may not be those of Floridians but 
of outsiders with a broader national 
agenda.)

It’s no surprise that the petition-
generated amendment proposals that 
do make it to the ballot tend to pass. 
(Florida has a considerably higher 
passage rate of citizen-initiated 
amendments than other states.)1 It is 
largely a one-sided game, especially 

getting on the ballot, that is difficult 
to play without deep pockets. 

Shortcomings of the System: 
The Public’s View
The public has its own sources of 
frustration with the amendment pro-
cess. My own informal analysis has 
shown a fairly high level of agreement 
among citizens as to what is wrong 
with the current system. Their views:
£ The amendment process is confus-

ing, partly because the procedures, 
terminologies and required content 
vary among the five ways amend-
ments can be placed on the ballot.2 
£ Ballot titles and summaries of the 

proposed amendments are often 
written in language that is either 
confusing or written in such flow-
ery language as to almost guaran-
tee a yes vote. 
£ It is difficult to tell the degree to 

which these petition drives are 
being undertaken by grassroots 
groups or by powerful special inter-
est or advocacy groups. Likewise, 
it is difficult to compare the pro-
portion of funding for or against a 
proposed amendment that comes 
from Floridians versus out-of-state 
contributors. 
£ Voters find it difficult to access and 

understand the pros and cons of 
proposed amendments. 

Improving the 
Amendment Process
A starting point for improving the 
process might be to provide greater 
uniformity, clarity, transparency and 
voter information/education. Con-
sider the following:
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£ As noted, there are five ways to 
place a proposal for a constitu-
tional change before the electorate; 
voter confusion could be reduced 
by standardizing terminologies, 
formats, and informational  
requirements. 
£ Many voters suspect 

that the wording of the 
ballot title and summary 
are misleading, perhaps 
purposely so. This causes 
voters to pass it by. 
£ The Division of Elec-

tions Campaign Finance 
Data Base is not user-
friendly, especially with regard 
to the sorting of financial data. 
Citizens should be better informed 
about the funding of “citizen- 
driven” initiatives. 
£ Florida’s supervisors of elections 

should produce and distribute a 
voter education guide. A number 
of states now produce such guides 
with favorable results. 

The Best Path to Reform  
is an Educated Electorate
What we do not need is a more po-
liticized amendment process where 
personal political ambitions increas-
ingly work to submerge the public 
good. A system that consistently 

promotes a point of view, often as-
sociated with the most money and 
the least transparency, makes it 
easier for the process to be bought 
and sold.

The bottom line is that the success 
of any reform of the amendment pro-

cess is contingent upon a 
better-educated elector-
ate. Our state can vastly 
improve the information 
provided to voters on all 
proposed amendments or 
revisions—regardless of 
their route to getting on 
the ballot. 

 
Susan A. MacManus is the Distinguished 
University Professor of Public Administra-
tion and Political Science at the Univer-
sity of South Florida, Tampa. Brittany 
Penberthy is a political science major at 
USF working with Dr. MacManus.

Endnotes
1 Susan A. MacManus, “Implementing Florida’s 

Constitutional Amendments: Truth and 
Consequences,” The Journal of The James Madison 
Institute, Vol. 24, Spring 2003: 3-15, 19.

2 (1) By a three-fifths vote of the membership of each 
house of the state legislature (legislative refer-
endum); (2) by the citizens via petition (direct 
initiative); (3) by the Tax and Budget Reform 
Commission, which meets every 20 years; (4) by 
the Constitutional Revision Commission, a 37-
member body comprised of both public officials 
and private citizens that meets every 20 years; 
and (5) by a constitutional convention.


To date, the major 
focus has been on 
the state’s direct 

initiative process.


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paRental notification 
of a minor’s 

termiNation of pregNancy

by carlos muñiz

Ballot Summary:
Proposing an amendment to the State Constitution to autho-
rize the Legislature to require by general law for notification to 
a parent or guardian of a minor before the termination of the 
minor’s pregnancy. The amendment provides that the Legisla-
ture shall not limit or deny the privacy rights guaranteed to mi-
nors under the United States Constitution as interpreted by the 
United States Supreme Court. The Legislature shall provide 
exceptions to such requirement for notification and shall create 
a process for judicial waiver of the requirement for notification.

    

The Proposed Amendment

Last year, in North Florida Women’s Health and Counsel-
ing Services, Inc. v. State, the Florida Supreme Court 

struck down a statute that required physicians to no-
tify a minor’s parent or guardian before performing 
an abortion on the minor. The Court reasoned that, 
in the context of abortion, a minor enjoys the same 
right of privacy under the Florida Constitution as 
an adult; that the parental notification requirement 
infringed a minor’s right of privacy; and the state did 
not demonstrate that the requirement was justified by 
a “compelling state interest,” as the state must when 
it takes action that infringes a right guaranteed by 

Amendment #1: 
The Legislature 

shall not limit 
privacy rights 
guaranteed to 
minors under 

the United States 
Constitution.

1
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the text of the Florida Constitution. 
In response, the Florida Legisla-

ture has proposed a constitutional 
amendment that would authorize —
but not require — the Legislature to 
adopt a parental notification law like 
the one at issue in the North Florida 
case. The proposed amend-
ment would require any 
such law to include excep-
tions and to permit judicial 
bypass of the parental 
notification requirement in 
appropriate circumstances. 
The proposed amend-
ment further instructs the 
legislature that it may not 
infringe a minor’s privacy 
rights under the U.S. Con-
stitution, as interpreted by 
the U.S. Supreme Court. 
That Court has held that 
the U.S. Constitution does 
not prohibit states from 
adopting parental notifica-
tion requirements for minors.

Analysis and Recommendation
Florida’s voters should support the 
proposed amendment. The Florida 
Supreme Court exceeded its author-
ity when, purporting to interpret the 
state constitution, it removed the 
parental notification issue from the 
normal democratic process. The only 
way to reverse the court’s transgres-
sion is for the people of Florida to re-
store the legislative authority that the 
court wrongly took away. A vote in 
favor of the proposed amendment is a 
vote for the principle that the people 
and their elected representatives in 
the Legislature — rather than barely 

accountable judges — should make the 
basic policy and value choices that 
govern our society.

If its actions are to be legitimate, a 
court must justify its decisions by ref-
erence to a source of authority other 
than the court’s own will. In the case 

of a decision that strikes 
down a duly-enacted law, 
that source of authority 
can only be the will of the 
people, as expressed in the 
constitutional text. The 
Florida Supreme Court’s 
North Florida decision lacks 
any plausible connection 
to the will of the people. 
For that reason, it fails the 
basic test of legitimacy.

The people of Florida in 
1980 amended the Con-
stitution to add a right 
of privacy. At that time, 
seven years had passed 
since the U.S. Supreme 

Court established the abortion right 
in Roe v. Wade. Already there was 
widespread acknowledgement of the 
vulnerability of any right that lacked 
explicit support in the constitutional 
text. In this context, one purpose of 
the privacy amendment clearly was 
to give the abortion right a textual 
foundation in our state constitution.

But it is fanciful to suggest that, 
when they added a privacy right 
to the Constitution, the people of 
Florida spoke definitively on the 
issue of parental notification. For 
starters, one cannot assume that the 
people intended for a minor’s right 
to privacy to be coextensive with that 
of an adult. But more fundamentally, 


Last year … the 
Florida Supreme 

Court struck 
down a statute 
that required 
physicians to 

notify a minor’s 
parent … before 

performing 
an abortion 
on a minor.


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even assuming the people intended 
the privacy right to extend to mi-
nors, the constitutional text gives 
no hint as to how to balance that 
right against the state’s compelling 
and longstanding interest in helping 
parents care for their children.

In the face of such ambi-
guity, the only legitimate 
option for a court is to defer 
to the judgment of the 
Legislature as to how to bal-
ance the competing consti-
tutional principles at stake. 
Courts do not possess a mo-
nopoly on the ability — or 
the duty — to faithfully 
interpret the Constitution. 
And there are many sound 
reasons why the Constitu-
tion assigns to the legisla-
ture, rather than the courts, 
the power to make fundamental 
policy choices. Most importantly, 
the legislature is more directly ac-
countable to the people. And unlike 
a court — which is often compelled 
by the adversary system to carry a 
principle to its logical extreme — the 
legislature has the discretion to reach 
compromises grounded in common 
sense and practicality, even if they 
cannot be justified in purely logical 
terms. Finally, the legislature has a 
greater capacity than the courts to 
learn from experience and to make 
any necessary changes to the policies 
it has enacted.

Unlike many recent constitutional 
amendments and unlike the ju-
dicial decision it would overturn, 
the proposed parental notification 

amendment does not seek to write 
a particular policy outcome into the 
constitution. The effect of the pro-
posed amendment is to authorize, 
not to command. The proposed 
amendment properly leaves to the 
legislature the discretion to adopt the 

policy it finds to be ap-
propriate, in light of both 
the popular will and the 
lessons of experience.

Courts have increas-
ingly arrogated to 
themselves the power to 
impose social policies 
that are not dictated by 
the constitutional text. 
By definition, such poli-
cies are not grounded in 
popular sovereignty, and 
they are therefore illegiti-
mate. Nonetheless, courts 

have the final say in interpreting the 
constitution as it exists at any given 
time. The only available response to 
a court that has exceeded its author-
ity is for the people to change the 
constitution itself.

The proposed parental notification 
amendment would reverse a bad 
judicial decision. Far more impor-
tantly, it would show the court that 
the people will not passively accept 
judicial usurpation of their right 
to self-governance. All Floridians 
should cherish and defend that right, 
regardless of whether they believe 
parental notification laws are good or 
bad policy. 

Carlos Muñiz is an attorney in the  
Tallahassee office of GrayRobinson.


The proposed 

amendment 
would require …  
exceptions and 

to permit judicial 
bypass … in 
appropriate 

circumstances.


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constitutioNal amendments 
proposed by iNitiative

by mark wilson

Ballot Summary:
Proposing amendments to the State Constitution to require the 
sponsor of a constitutional amendment proposed by citizen ini-
tiative to file the initiative petition with the Secretary of State 
by February 1 of the year of a general election in order to have 
the measure submitted to the electors for approval or rejection 
at the following November’s general election, and to require the 
Florida Supreme Court to render an advisory opinion address-
ing the validity of an initiative petition by April 1 of the year 
in which the amendment is to be submitted to the electors.

  

In recent years Florida has experienced an explosion in 
the number of proposed constitutional amendments.  

On almost every conceivable topic, these proposals 
deal with issues that are more appropriately dealt with 
through legislation.  However, while inappropriate for 
the constitution, these special-interest-driven issues also 
come with a price tag.  Once amendments enter the 
Florida Constitution, Floridians are left with dramatic 
ramifications and the high cost of implementation.

Our nation’s founders purposely wrote a Constitution 
that would be difficult to amend.  They believed that 
our government had to be based on a stable constitu-
tional structure that would create respect for the rule 
of law.  James Madison, in The Federalist No. 47, argued 

Amendment #2: 
A reasonable 

“learning curve” for 
voters regarding 

upcoming 
amendments.

2
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that the U.S. Constitution should be 
amended only on “great and extraor-
dinary occasions.”  This nation has 
heeded his advice by using extreme 
caution in altering our founding char-
ter.  Since the ratification of the U.S. 
Constitution and Bill of Rights more 
than 200 years ago, only 
27 proposed amendments 
have become part of our 
Constitution.  In contrast, 
Florida has one of the easi-
est constitutions to amend 
in the United States and 
has been amended 95 times 
since 1970, 16 of which 
were begun through the 
citizen initiative process.

Changes in the foun-
dation and structure of gov-
ernment should be based 
on a broad consensus of 
the governed as reflected in the pro-
cess to amend the U.S. Constitution. 
However, since 1970, the Florida Con-
stitution has regularly been amended 
by less than a majority of those voting 
on Election Day, which is a small 
percentage of all registered voters, 
sometimes fewer than 20 percent. 

The Florida Legislature addressed 
constitutional amendment reform dur-
ing the 2004 legislative session. The 
House and Senate appointed select 
committees to travel the state and 
listen to public testimony and debate 
surrounding the citizen initiative pro-
cess. Both committees issued a series 
of recommendations for reform, in-
cluding a recommendation to increase 
the time between the filing deadline 
for amendments and the election. 

The Legislature took the first step 

toward comprehensive constitutional 
amendment reform by passing SJR 
2394, which requires the sponsor of a 
citizen-initiated amendment to file the 
initiative petition with the Secretary 
of State by February 1 of the year of a 
general election. Currently, signatures 

gathered through the citi-
zen initiative process are 
due only 91 days prior to 
the election, leaving little 
time for education and 
discussion surrounding 
proposed amendments. 
In addition, it requires the 
Florida Supreme Court 
to provide an advisory 
opinion addressing the 
validity of an initiative 
petition by April 1. This 
joint resolution will be on 
the November ballot as 

Amendment 2.
Amendment 2 provides a deadline 

by which the Supreme Court must is-
sue an advisory opinion, guaranteeing 
voters a minimum of seven months 
to know what amendments are on the 
ballot. This will give voters more time 
to learn about and understand issues 
that may have significant implica-
tions for Florida citizens. By moving 
the filing deadline to February 1, 
Amendment 2 also provides for an 
intervening legislative session where 
legislators can choose to address the 
amendment, if considered beneficial 
for the state. 

Amendment 2 will make an impor-
tant difference in future ballot initia-
tive campaigns. Many experts believe 
costly amendments such as class size 


On almost every 

conceivable topic, 
these proposals 
deal with issues 

that are more 
appropriately 

dealt with through 
legislation.



To page 15 >
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Ballot Summary:
Proposes to amend the State Constitution to provide that an 
injured claimant who enters into a contingency fee agreement 
with an attorney in a claim for medical liability is entitled 
to no less than 70% of the first $250,000.00 in all damages 
received by the claimant, and 90% of damages in excess of 
$250,000.00, exclusive of reasonable and customary costs 
and regardless of the number of defendants. This amendment 
is intended to be self-executing.

  

Floridians will confront an extraordinarily impor-
tant issue that deserves the attention of all voters 

as they prepare to cast their ballot in November. The 
battle to ensure a high level of quality health care 
and fairness for Florida’s patients cannot be down-
played. It is not about bargaining with trial lawyers 
as some critics have suggested — it is about the criti-
cal need to reform medical malpractice.

In an ideal world, patients in Florida would not be 
faced with the loss of their most trusted and compe-
tent doctors and the medical community would not 
be faced with skyrocketing malpractice premiums 
that have forced many to limit or shutdown their 
practices altogether. But here is the unfortunate 

the medical liability 
claimaNt’s compensation 

amendment

by sandra mortham

Amendment #3: 
Meaningful medical 
liability reform will 

save lives in Florida.

3
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have access to quality care. If this 
crisis is not addressed, more and 
more doctors will leave this state or 
refuse to practice here in the first 
place due to out-of-control insurance 
premiums. The most difficult real-
ity to this crisis is that patients will 

die because specialists in 
high-risk practice areas 
such as neurosurgery and 
obstetrics cannot afford 
to keep practicing in the 
state of Florida. Just a 
few examples of how this 
predicament is impacting 
patients in our state:
£ In Palm Beach County, 

neurosurgeons are un-
able to take “non- 
trauma” neurosurgical

 emergencies. These patients are 
currently being transferred to a 
hospital in Broward County, which 
takes hours of travel time and 
results in the loss of the “golden 
hour,” the critical time period im-
mediately after an incident when 
urgent care is essential. There are 
only three neurosurgeons in the 
Broward County hospital, and as 
you can imagine, they are over-
whelmed and looking for relief. 
As a result, they may have to stop 
taking emergencies. 
£In Flagler County, the only full 

time OB/GYN stopped delivering 
babies earlier this year because of 
the severe increase in medical li-
ability insurance.
£Bradenton’s Manatee OB/GYN and 

neighboring Blake Medical Center 
will eliminate obstetrical services 
due to the fact that they can no 

reality — across this state doctors 
continue to pay the highest medical 
liability premiums in the country for 
the lowest coverage. As a result, our 
residents are losing access to quality 
care every time a doctor decides the 
risk is too great and stops practicing 
his or her specialty. Our 
hospitals are overburdened 
and access to trauma care 
is threatened.

The passage of Amend-
ment 3 will ensure that 
genuinely tragic victims of 
medical malpractice will re-
ceive the compensation they 
deserve in cases where a 
physician has caused injury. 
By limiting the compensa-
tion potential for attorneys, 
this amendment removes the finan-
cial incentive to take on meritless 
litigation. The effect will be to weed 
out frivolous claims, ultimately saving 
patients’ access to quality health care.

Amendment 3 represents a long-
overdue fundamental reform to the 
civil justice system. Today, attorney 
contingency fees are set and protected 
by law. Currently, an attorney is en-
titled to between thirty and forty per-
cent of every malpractice settlement, 
as well as expenses. No other profes-
sion — including physicians — has its 
income protected in this way.

Ensuring that Florida has qualified 
doctors ready to save the lives of resi-
dents must be the priority for each of 
us. Florida’s doctors have been given 
no other choice but to pursue this 
constitutional change in an effort to 
save their practices and more impor-
tantly to make sure that Floridians 


It is not about 

bargaining with 
trial lawyers …  
it is about the 

critical need to 
reform medical 

malpractice.


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and high-speed rail would have been 
defeated if voters had had nine full 
months of information and an inter-
vening legislative session. Amend-
ment 2 is the first step to fix Florida’s 

runaway constitutional amendment 
process and it should be approved. 

Mark Wilson is senior vice president of the 
Florida Chamber of Commerce.

longer afford the high cost of medi-
cal liability insurance.
By supporting Amendment 3, 

Floridians will bring necessary and 
meaningful medical liability reform 
to Florida. It is the right thing for 

ameNdment two (Continued from page 12)

our citizens, our doctors and our 
future. 

Sandra Mortham is executive vice 
president and chief executive officer of the 
Florida Medical Association.

To carry out this mission, we advo-
cate for policies that our directors 
and officers believe would benefit 
Floridians.

In this issue of the Journal, we 
attempt to inform our readers about 
a public policy issue — the process 
by which the Florida Constitution is 
amended — that we believe desperately 
needs to be changed. Most of the eight 
proposed amendments that will come 
before the voters on November 2 
remind us of just how seriously flawed 
Florida’s amendment process is.

Therefore, in preparing this issue 
of the Journal, we had two goals 
in mind: (1) to call our readers’ 
attention to analysis of the proposed 
amendments, and (2) to implore our 
readers to become activists on these 
important issues. In particular, we 
believe it would be helpful if our 
members urged the Florida Legisla-
ture to give voters in 2006 a chance 
to change the amendment process 

to one that encourages more delib-
eration before notions that might 
or might not make good statutes 
are “chiseled in stone” in the state 
constitution.

As for this year’s proposed amend-
ments, in the brief time remaining 
before Election Day we expect to 
distribute several thousand voter 
education guides on the amendments 
that will provide analysis from a free-
market perspective. We hope you will 
look for opportunities to share these 
voter education guides with others in 
your communities.

Meanwhile, the public policy 
issues raised by the recent plethora 
of amendments — so often overshad-
owed by the ballot’s high-profile 
races for Congress and the White 
House — are too important to ignore. 
After all, these seemingly esoteric 
issues can have an enduring impact 
on our state — occasionally for good, 
but much too often for ill. 

Message fRom the pubLisher (Continued from page 3)
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Ballot Summary:
Authorizes Miami-Dade and Broward Counties to hold 
referenda on whether to authorize slot machines in existing, 
licensed parimutuel facilities (thoroughbred and harness rac-
ing, greyhound racing, and jai alai) that have conducted live 
racing or games in that county during each of the last two 
calendar years before effective date of this amendment. The 
Legislature may tax slot machine revenues, and any such 
taxes must supplement public education funding statewide. 
Requires implementing legislation.

  

If this amendment is approved, the governing bod-
ies of Miami-Dade and Broward Counties may hold 

county-wide referenda on whether to authorize slot 
machines within existing, licensed parimutuel facilities.

The Florida Legislature would in its next regular ses-
sion adopt legislation implementing this section, which 
would have an effective date no later than July 1 of the 
year following voter approval. Such legislation shall 
authorize agency rules for implementation and may 
address the licensure and regulation of slot machines, 
including the possibility of taxing slot machines. 

authoriZes miami-dade 
and broward county voters 

to approve slot machiNes 
in paRimutuel facilities

by j. stanley marshall

Amendment #4: 
Miami-Dade and 

Broward Counties 
may choose to 
authorize slot 

machines.
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The proponent of this amendment 
is an organization called Floridians 
for a Level Playing Field, which is 
a coalition of three South Florida 
harness and greyhound tracks. 
Chairman of the coalition is Daniel 
Adkins, Vice President of Hollywood 
Greyhound Track. Other coalition 
members are Broward’s Pompano 
Harness Track and Miami’s Flagler 
Greyhound Track. Other South Flor-
ida facilities that would benefit are 
Broward’s Gulf Stream Horse Track, 
Dania Jai Alai, Miami-Dade’s Calder 
Horse Track and Miami’s Jai Alai.

The sponsoring coalition makes 
a number of claims to encourage 
voters to approve the amendment, 
including the following:
£ Tax revenues from slot machines 

in Miami-Dade and Broward 
Counties will be shared throughout 
the state allowing all Floridians to 
benefit even though machines will 
be allowed only at existing pari-
mutuel facilities in the two South 
Florida counties.
£ The ballot measure is not an 

expansion of gambling in Florida 
because untaxed gaming already 
occurs at Indian Casinos and on 
day cruises.
£ Proponents say the measure will 

allow South Florida to level the 
tourism playing field with other 
regions that have slots. Others have 
pointed out that it will help boost 
the thoroughbred racing industry.
£ The amendment specifically al-

locates funds generated by slot 
machines to support public educa-
tion statewide.
£ The amendment would assure that 

if slot machines are authorized, pa-
trons will get fair value when they 
play at licensed and regulated slot 
machines.
£ Voters in the two affected counties 

should have the right to decide for 
themselves whether or not they 
want slot machines at existing pari-
mutuel facilities.

Economic Considerations
The sponsoring organization claims 
that more than $400 million could 
be generated for schools statewide in 
the first year and as much as $2.34 
billion during the first five years. 
They also claim 18,200 new jobs 
would be generated.

The organization No Casinos, a 
group formed by former governor 
Reubin Askew in 1978 to oppose 
the first statewide casino initiative, 
claims otherwise. “Gambling never 
lives up to its promise. It ends up 
costing government more than it 
generates in revenue,” said John 
Sowinski, spokesman for No Casinos. 
Sowinski added that regulatory coun-
seling and law enforcement costs rise 
as gambling increases.

The Florida Council on Compul-
sive Gambling acknowledges that 
little is definitively known about the 
economic effects of problem gam-
bling or the financial impacts and 
costs associated with debt, insurance, 
medical payments, or cost factors to 
employers or the criminal justice sys-
tem. The National Opinion Research 
Council (NORC) conducted a study 
in 1998 that revealed that overall, 
problem and pathological gamblers 
in the United States cost society 
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approximately $5 billion per year 
and an additional $40 billion in 
lifetime costs for job reductions, 
social services and creditor losses. A 
Florida study on the effects of casino 
gambling concluded that the net 
costs of casinos in Florida ranged 
from $2.16 to $3.25 mil-
lion, annually. This study 
was conducted by the 
Florida Office of Plan-
ning and Budgeting in 
1994.

This would be the 
fourth time in the last 
30 years that Florida 
voters have considered 
casino gambling. This 
year’s measure, however, 
is less ambitious than 
those proposed in 1978, 1986 and 
1994, which sought approval of full-
scale casinos.

The 1994 measure, which would 
have authorized a limited number 
of casinos in nine counties across 
the state, failed by a margin of 
62 percent to 38 percent statewide. It 
passed in Broward but was defeated 
in Miami-Dade.

The Office of Planning and Bud-
geting of the Executive Office of the 
Governor has prepared an in depth 

analysis of the proposed amend-
ment, including the Governor’s 
recommendations on various aspects 
of the implementation of the amend-
ment, should it pass. The report 
points out that problem gambling 
behavior is one of the most signifi-

cant but least often con-
sidered costs associated 
with casino gambling. 
According to various 
studies by reputable 
social scientists, the aver-
age individual patho-
logic gambler costs the 
public some $13,600 (in 
1981 dollars), including 
income that would have 
been earned from lost 
jobs, costs of prosecut-

ing and incarcerating individuals 
for crimes caused by their gambling 
behavior, and bail-out costs such as 
family gifts. 

The costs associated with the 
approval of this amendment appear 
to outweigh the benefits, and the 
people of Florida would do well to 
see it defeated. 

J. Stanley Marshall is the founder of The 
James Madison Institute and vice chair-
man of its Board of Directors.


Problem gambling 
behavior is one of 

the most significant 
but least often 

considered costs 
associated with 

casino gambling.


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Ballot Summary:
This amendment creates a Florida minimum wage covering all 
employees in the state covered by the federal minimum wage. 
The state minimum wage will start at $6.15 per hour six 
months after enactment, and thereafter be indexed to inflation 
each year. It provides for enforcement, including double dam-
ages for unpaid wages, attorney’s fees, and fines by the state. It 
forbids retaliation against employees for exercising this right.

  

Next month voters will be asked to consider 
Amendment 5 — Florida’s Minimum Wage 

Amendment. If approved, this amendment would 
add a new section to Article X of the Florida Con-
stitution that would establish a state minimum wage 
of $6.15 per hour ($1.00 above the federal minimum 
wage), and it would require an automatic annual 
increase to the state’s minimum wage based, in part, 
on the nation’s inflation rate.

Amendment 5’s sponsor, The Association of Com-
munity Organizations for Reform Now (ACORN), 
has carefully re-developed a classic populist argu-
ment based on the Depression-era living wage 
campaign. This New Deal image of low-wage work-
ers struggling to earn a living wage for their families 
is as moving in 2004 as it was during the debate on 
the 1938 Fair Labor Standards Act.1 Today, however, 

florida miNimum wage 
amendment

by doug s. bailey

Amendment #5: 
 Wages to start at 

$6.15/hour,  
would thereafter  

be indexed to 
 inflation each year.

5
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there exists decades of empirical 
research that leaves no doubt that 
an arbitrary and regular increase in 
minimum wage will ultimately harm 
those it promises to help.

Who Earns a Minimum Wage?
There are in Florida, currently, ap-
proximately 300,000 employees who 
would be affected by an increase in 
the state’s minimum wage. Of those, 
only 14 percent (42,000) are sole earn-
ers in families with children. About 
38 percent (114,000), mostly teenagers, 
live with a parent or relative, 19 per-
cent (57,000) are dual earners in mar-
ried couples and 28 percent (84,000) 
are single earners with no children.2

The average family/dual income 
of Floridians who would benefit 
from the passage of Amendment 5 is 
$41,402. This far exceeds the annual 
income of $10,712 generated by a 
full-time minimum wage job.

The minimum wage increase is 
best described as a “blunt policy 
tool, unable to discern between a 
low-wage employee and a low-in-
come family head.”3 As a result, the 
benefits of increasing the minimum 
wage more often than not are never 
realized by the poorest employees.

A June 2001 Stanford University 
study concluded that only 24 percent 
of the benefits from a minimum 
wage hike go to the poorest 20 per-
cent of families, while 35 percent 
of the benefits goes to the richest 
40 percent of families.4

The Effects of a Wage Increase 
on Florida’s Poorest Employees
The most compelling argument 

against Amendment 5 considers the 
unintended consequences generated 
by a mandatory wage increase. Of the 
state’s 300,000-plus minimum wage 
earners, only 14 percent or 42,000 are 
sole earners in families with chil-
dren.5 Raising the minimum wage 
will do more harm than good to this 
segment of Florida’s workforce.

For years, advocates of a minimum 
wage increase have insisted that wage 
hikes would alleviate poverty among 
the nation’s working poor. Unfor-
tunately, for thousands of Florida 
voters, this theory is flawed. In fact, a 
minimum wage increase would harm 
thousands of children and families 
who receive either government-sub-
sidized healthcare or employer-pro-
vided health benefits.

ACORN’s own research points to 
a devastating side effect of an arbi-
trary increase in the minimum wage. 
Dr. Robert Pollin, a University of 
Massachusetts-Amherst economist 
hired by “Floridians for All” (the 
political action committee created to 
qualify Amendment 5 in Florida) has 
indicated that by increasing the mini-
mum wage in Florida, approximately 
14,000 low wage earners would fall 
out of eligibility for either Medicaid 
subsidized KidCare coverage.6

A majority of the research today 
would indicate that mothers in states 
that raised their minimum wage 
above the federal limit remained 
on public assistance an average of 
44 percent longer than their peers 
in states where the minimum wage 
adhered to federal law.7

Another consequence of Amend-
ment 5 would be the diminishing 
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
The minimum 

wage increase is 
best described as a 
“blunt policy tool, 
unable to discern 

between a 
low-wage employee 
and a low-income 

family head.”



ability of businesses to provide ad-
equate health care benefits to their 
employees. Fewer workers eligible 
for employer-provided health care 
plans means a greater burden on the 
state’s health care system and, ulti-
mately, the taxpayers of our state. 

Decades of economic 
research can now sup-
port the 1946 claim by 
economist George Stigler 
that “The connection 
between hourly wages 
and the standard of living 
of a family is remote and 
fuzzy. Unless the mini-
mum wage varies with 
the amount of employ-
ment, number of earners, 
non-wage income, fam-
ily size, and many other 
factors, it will be an inept 
device for combating 
poverty even for those who succeed 
in retaining employment.”8

Small Business Choices
Florida’s voters should take a com-
mon sense approach to understand-
ing the relationship between man-
dated wage increases and the cost 
of doing business, especially as it 
relates to the state’s small business 
community. In Florida, small busi-
nesses employ the largest numbers of 
minimum wage employees. Econo-
mist Steven Landsburg argues that a 
minimum wage increase is a tax that 
will be paid disproportionately by the 
small business owners who hire more 
minimum wage employees.

In Florida, 54 percent of the mini-
mum wage earners are employed 

by businesses with fewer than 100 
employees. Another 12 percent are 
employed by businesses with be-
tween 100 and 500 employees.9

Smaller operations that make up the 
majority of Florida’s business indus-
try face narrow profit margins and 

stiff competition from 
larger national chains. 
Large businesses with a 
nationwide presence will 
be better able to absorb 
the payroll costs associ-
ated with minimum-wage 
increases because the 
majority of the nation 
still adheres to a federal 
standard.10

Small business owners 
will have few choices in 
order to sustain profit-
ability should Amend-
ment 5 be adopted. They 

can, perhaps, absorb the increased 
operating expenses created by the 
heightened minimum wage — thus 
narrowing profit margins. Employers 
can pass the increased payroll ex-
penses on to their customers by rais-
ing prices. Businesses can eliminate 
employees — thus reducing the level 
of service to customers.11 Or they can 
pass the increased payroll expense 
on to the employees by decreasing 
health care or fringe benefits.

Amendment 5 is another example of 
why our dangerous and irresponsible 
citizen initiative process needs reform. 
By increasing the minimum wage we 
will be significantly harming Florida’s 
low and middle wage earners and the 
businesses that employ them. 

To page 24 >
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Ballot Summary:
This amendment repeals an amendment in the Florida 
Constitution that requires the Legislature, the Cabinet and 
the Governor to proceed with the development and operation 
of a high speed ground transportation system by the state 
and/or by a private entity.

  

Florida voters will have an opportunity on Novem-
ber 2nd to make a statement about the impor-

tance of responsible state spending when they vote 
“yes” on Amendment 6 to repeal a state constitu-
tional amendment that mandates construction of a 
wasteful and unnecessary high-speed rail system. 

Unless the project is repealed and eliminated, 
high-speed rail’s cost could reach an estimated 
$25 billion for a system that would connect Tampa, 
Sarasota, Orlando, Palm Beach, Miami and Jack-
sonville, according to the state’s independent 
Financial Impact Estimating Conference, a group 
of state budget experts tasked with determining the 
cost or savings to taxpayers of each ballot initiative. 
Summaries of the Conference’s fiscal estimates will 
be included on the ballot along with each proposal. 
A truly statewide high-speed rail system would in-
crease the cost to approximately $51 billion, said the 
Estimating Conference analysis. 

repeal of high speed rail 
amendment

by mark mills

Amendment # 6: 
Voters may make a 

statement about 
the importance 

of responsible 
state spending.

6
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Voters in 2000 placed the high-
speed rail project into the state con-
stitution by referendum. After four 
years, the project’s costs to taxpayers 
are now more clearly defined and a 
grassroots movement has spread to 
repeal the amendment and cancel 
the project. 

The South Florida Sun-
Sentinel said it best in an 
editorial supporting high-
speed rail repeal:

“The project rep-
resents a massive, 
open-ended raid on 
the state treasury. It’s 
an unfunded mandate 
that will raise taxes, 
force spending cuts in other 
programs, require endless tax-
payer subsidies, do little to 
relieve highway congestion and 
prevent Florida from achieving 
other vital goals.”

The Estimating Conference pro-
jected that the state could be forced 
to transfer funds for the bullet train 
from critical highway construction 
projects that ease traffic congestion 
and are important to our economy 
and quality of life: 

“Should funds currently pro-
grammed for new transporta-
tion capacity (additional lanes 
and new roads) be diverted 
to fund the high speed rail 
system, [the Department of 
Transportation (DOT)]’s ability 
to meet future needs could be 
negatively affected.

… According to DOT, if funding 

was diverted from the transpor-
tation work program to fund 
phases 1 and 2 (Tampa to Miami 
route), approximately 40 –45 per-
cent of funding for new capacity 
projects would be lost.”

“Building the first Cen-
tral Florida phase of the 
train project would shoot 
a huge hole in the state’s 
transportation project,” 
according to a Tampa 
Tribune editorial. “Spend-
ing billions to extend 
the rapid-rail line to the 
state’s five largest cities, 
as required by a voter-ap-

proved constitutional amendment, 
would cause a taxpayer revolt.”

While transportation projects 
would be an immediate target, any 
program could be raided to pay for 
the bullet train. Some supporters 
have even suggested that raising the 
state gas tax might be necessary. 

Repeal opponents allege that high-
speed rail would somehow make 
money. If that were true, private 
investors and contractors would be 
lining up to build the system with 
their own money and the state would 
probably welcome the private invest-
ment. But that hasn’t occurred and, 
in fact, the private commitment for 
the first planned leg from Tampa 
to Orlando is extremely weak. The 
chosen contractor has agreed only 
to pay for its own train cars and to 
provide coverage to the state for only 
a meager portion of any cost overrun 
or revenue shortfall. 

High-speed rail supporters have 


The project 

represents a 
massive, open-

ended raid on the 
state treasury.


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also exaggerated revenue estimates 
from passenger ticket sales for the 
Tampa-Orlando route. To meet their 
projections, the train’s ridership 
would have to equal the most popu-
lar commuter rail lines that serve the 
nation’s Northeast corridor, where 
nine times more people reside.

Train backers are looking to 
Washington for help, but the fed-
eral government has shown no real 
interest in the project. The financing 
proposal advanced by the chosen 
contractor assumes support from a 
federal program — federal tax credit 
bonds — that doesn’t exist for high-
speed rail, and there’s strong opposi-
tion to its creation. Direct federal 
subsidies for anything more than an 
occasional study are unlikely; Con-
gress is having a difficult enough 
time keeping Amtrak afloat. 

These are the reasons why 
state leaders from both political 
parties — including Gov. Jeb Bush, 
Florida Chief Financial Officer Tom 
Gallagher and Senate Democratic 
Leader Ron Klein and a host of key 
legislative and local leaders through-
out the state — have actively sup-
ported the bullet train’s repeal. CFO 
Gallagher served as chairman of the 
committee that placed the repeal 
initiative on the ballot.

High-speed rail is a wasteful pro-
gram that threatens vital state pro-
grams. To save Florida’s hard-earned 
tax dollars, voters should vote yes on 
Amendment 6 to repeal the high-
speed rail amendment. 

Mark R. Mills, a media and public 
relations consultant, is president of Mills 
Strategic Communications, Inc.

Doug S. Bailey is the executive vice presi-
dent of The Windsor Group and a Ph.D. 
student at The Askew School for Public 
Policy and Administration at Florida 
State University.
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Ballot Summary:
Current Florida law restricts information available to 
patients related to investigations of adverse medical inci-
dents, such as medical malpractice. This amendment would 
give patients the right to review, upon request, records of 
health care facilities’ or providers’ adverse medical incidents, 
including those which could cause injury or death. Provides 
that patients’ identities should not be disclosed.

  

The ballot summary for this amendment is rela-
tively long as it contains definitions, specifica-

tions relevant to the amendment’s effective date, and 
provisions for parts of the amendment to remain valid 
if other parts are determined to be invalid. The key 
provisions are short, however, and read, “(a) In addi-
tion to any other similar rights provided herein or by 
general law, patients have a right to have access to any 
records made or received in the course of business 
by a health care facility or provider relating to any 
adverse medical incident. (b) In providing such access, 
the identity of patients involved in the incidents shall 
not be disclosed, and any privacy restrictions imposed 
by federal law shall be maintained.”

As with any proposed constitutional amendment, 

patieNts’ right 
to know about 

adveRse medical iNcidents

by j. robert mcclure, iii

Amendment #7: 
In any business or 
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this amendment 

requires disclosure of 
unsatisfactory service 
but ignores the views 

of satisfied patients.
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an important question is whether 
the amendment really belongs in the 
Constitution. It can be argued that a 
patient’s right to access records of a 
health care provider should be handled 
through legislation and should not be a 
part of our already-cluttered Constitu-
tion. There is also a question of wheth-
er health care providers should be 
required to disclose to prospective cli-
ents records relating to the professional 
conduct of the providers. It is clear that 
in any business or profession there will 
be some dissatisfied consumers, and 
this amendment requires disclosure 
of unsatisfactory service but ignores 
the views of any number of satisfied 
patients. Voters should also note that 
such records belong to the health care 
provider (or, perhaps, to the patients to 
whom the records refer), not to other 
present or future patients. It is only fair 
to ask whether any business should be 
required to reveal to potential custom-
ers the complaints of past dissatisfied 
customers.

It is clear, however, that businesses 
are often required to disclose informa-
tion about the goods and services they 
provide. This requirement might be 
viewed as similar to the requirement 
that the producers of food disclose 
ingredients and nutritional informa-
tion to purchasers so consumers 
can make better-informed choices. 
Health care facilities and providers are 
licensed and regulated by the state, 
and to some consumers, this creates 
the impression that because they are 

state-licensed, these organizations pro-
vide high-quality health care services. 
Even though people realize that some 
facilities and practitioners are better 
qualified than others, state licensure 
tends to be an equalizer that makes all 
providers look good. To offset the im-
pression that may be conveyed by state 
certification, this amendment would 
attempt to provide more complete 
information about potential problems 
with health care facilities and provid-
ers but at a sizeable cost. It can be 
argued that better-informed custom-
ers might make better choices, and if 
providers knew that such information 
would be available to their patients, 
providers might have an incentive to 
pursue higher standards in providing 
medical care to their patients.

The benefits that health care facili-
ties and providers receive as a result of 
state regulation are numerous. Most 
important are the barriers to the entry 
provided by licensure. Also important 
is the credibility that licensure confers. 
Requiring health care providers to 
disclose adverse incidents may seem 
to be a reasonable cost in exchange for 
those substantial benefits, and bet-
ter information might help patients 
make better choices. But on balance, 
an element of basic fairness is denied 
to health care providers and, conse-
quently, voters are urged to reject the 
proposed amendment. 

J. Robert McClure, III is president and CEO 
of The James Madison Institute.
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Ballot Summary:
Current law allows medical doctors who have committed 
repeated malpractice to be licensed to practice medicine in 
Florida. This amendment prohibits medical doctors who 
have been found to have committed three or more incidents 
of medical malpractice from being licensed to practice medi-
cine in Florida.

  

The essential part of this amendment reads, “No 
person who has been found to have commit-

ted three or more incidents of medical malpractice 
shall be licensed or continue to be licensed by the 
State of Florida to provide health care services as a 
medical doctor.” The remainder of the amendment 
consists of definitions, a statement regarding the 
effective date, and language to retain other parts of 
the amendment if some specific part is found to be 
invalid.

The amendment aims at the laudable goal of re-
moving unqualified or incompetent physicians from 
medical practice. However, the process would very 
likely be unfair to some physicians and may not be 
effective. It appears similar to the “three strikes and 
you’re out” laws that apply to some criminal acts, 

public protectioN from 
repeated maLpractice

by christie raniszewski

Amendment #8: 
Who should decide 
a medical doctor’s 
fitness to continue 

in practice?
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but an important difference is that 
criminals choose to violate the law, 
whereas incidents of medical mal-
practice are nearly always accidental.

Of course, physicians who have 
repeated accidents should not be 
permitted to practice medicine. 
But despite the best 
intentions and dedicated 
efforts, people make 
mistakes — doctors includ-
ed — and sometimes the 
results are unfavorable. 
Doctors can be sued for 
malpractice even when 
they follow accepted 
procedures, and a jury 
may be sympathetic with 
an injured patient even 
when the doctor has not 
been shown to be at fault. 

It is understood that 
some specialties are more 
vulnerable to malpractice 
lawsuits than others. For 
example, obstetricians 
are exposed to lawsuits 
any time they deliver a baby with 
deformities or other medical prob-
lems regardless of whether the baby’s 
problem is related to the doctor’s 
care. Doctors in certain specialties 
would be subject to lawsuits and 
threats of lawsuits that would drive 
some doctors from those specialties 

despite serious shortages.
The amendment also specifies no 

time period over which the incidents 
could have occurred; thus a physi-
cian who has practiced for 30 years 
and had one malpractice incident 
every ten years would fall under the 

“three strikes” provision 
and could no longer be 
licensed. Or consider 
the case of a physician 
who had two malprac-
tice incidents twenty 
years ago and then has a 
third after two decades 
of incident-free practice. 
The Florida Department 
of Health already evalu-
ates physicians and may 
suspend or revoke their 
licenses or impose other 
sanctions. A check of the 
records at the Depart-
ment of Health shows 
that physicians indeed 
do lose their licenses. 
While the current 

process may not weed out all incom-
petent physicians, neither would this 
proposed amendment do so while 
it would likely impose penalties on 
many good doctors. 

Christie Raniszewski is director of public 
affairs at The James Madison Institute.


Doctors can be sued 

for malpractice 
even when they 
follow accepted 
procedures, and 

a jury may be 
sympathetic with 
an injured patient 

even when the 
doctor has not 
been shown to 

be at fault.


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