» Courtesy of NewProfit.org.

Criminal Justice Reform in Florida:

mong national criminal justice
Areform advocates, Florida is the

great “white whale”” It is the state that
every reformer dreams about as fervently as
Captain Ahab dreamed about Moby-Dick.
Over the last 10 years, most of the states
in the American South have passed major
reform legislation to improve public safety,
cut wasteful spending, and better restore
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victims—but Florida, one of the biggest and
most influential states in the country, has
remained a stubborn exception.

In Texas, a state with several
demographic similarities to Florida, a
nationally-renowned  criminal  justice
reform package was passed in 2007, and
state legislators have built upon it in every
subsequent legislative session. Florida’s
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neighbors, Georgia and Alabama, passed
similar comprehensive reform bills in
2012 and 2015, respectively. Kentucky,
Mississippi, and North Carolina have also
boasted significant criminal justice reform

228, legislation thatended Florida’s notorious
“10-20-Life” mandatory minimum sentence.
Under 10-20-Life, a series of extremely
harsh sentences (10 years, then 20 years,
and ultimately life) were required for certain

successes. Every one of
these states has seen a
lengthy period of declining
crime. These declines
continued—and in some
states  accelerated—after
criminal justice reform was
passed. By every measure,
reform legislation has
been a success resulting
in reduced crime rates,

reduced incarceration
rates, and reduced
spending.

Florida, however,

has long resisted these
reforms—until now.

In three significant
areas of criminal justice
policy—mandatory
minimum sentencing,
civil asset forfeiture, and
mental health treatment
for offenders—the 2016
Florida Legislature passed
modest, but important
reforms that were signed
into law by Governor Rick
Scott. In the years to come,
Florida has an opportunity

“In three
significant areas
of criminal
Justice policy
— mandatory
minimum
sentencing, civil
asset forfeiture,
and mental
health treatment
for offenders —
the 2016 Florida
Legislature
passed modest,
but important
reforms that
were signed into
law by Governor
Rick Scott.”

gun crimes, regardless
of context. The harsh
penalties led to several
troubling outcomes that
featured prominently in
Florida headlines over the
years.

Marissa Alexander of
Jacksonville, for example,
was sentenced to 20 years
in prison when she fired
a warning shot from her
licensed handgun to deter
her abusive husband.
Marla Swearingen was
sentenced to 20 years for
firing a warning shot in an
effort to break up a fight
between her husband and
ex-husband. Both women
were first-time offenders.
Even the judges who
tried them decried the
harshness of the sentences,
but explained that their
hands were tied.

SB 228 repealed these
mandatory ~ minimums
and restored discretion
to judges. It was the first

to build on these reforms to not just join the
reform movement, but become a national
leader.

The first substantial reform that
sparked national attention came in late
February, when Governor Scott signed SB
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repeal of a mandatory minimum sentence
in Florida in 20 years.

Obviously, in some cases, judges will
find that a defendant’s behavior constitutes
a serious assault—and the judge may order
a 20-year sentence. In other cases, however,
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the judge will examine the context of an
incident and use his or her discretion
to assess the appropriate punishment.
Without this discretion, a judicial privilege
is improperly given to the legislative and
executive branches.

Another major reform came on
April 1, 2016 when Governor Scott signed a
bill to change civil asset forfeiture practices
in Florida. Civil asset forfeiture is a practice
in which law enforcement is authorized to
take possession of private property—often
a vehicle or large amounts of cash—because
the officer suspects the property was
involved in a crime. Due to cumbersome
legal procedures, it is often difficult to regain
the property after an individual is found
innocent. Most disturbingly, because law
enforcement agencies can usually keep the
proceeds seized through civil asset forfeiture,
the procedure establishes a perverse
incentive for law enforcement officers to
focus more on confiscating property than
on protecting public safety.

SB 1044, however, sought to restrain
these incentives. Now, police officers are
required to pay a $1,000 filing fee when
confiscating property and to post a $1,500
bond, which must be paid to the property
owner if he is found innocent. Furthermore,
forfeited funds may not be used by law
enforcement agencies to fund day-to-day
operations, and those agencies which make
more than $15,000 per year from forfeiture
are obligated to donate at least 25 percent
of the funds to criminal justice programs
such as drug treatment or crime prevention.
The legislation also significantly increases
reporting requirements.

Perhaps most importantly, the new
legislation raises the evidentiary standard

for seizing property to “beyond a reasonable
doubt” Previously, law enforcement officers
could seize property merely by showing
“clear and convincing evidence” that the
property was involved in a crime. Although
these legal phrases are a bit imprecise, courts
understand that “beyond a reasonable
doubt” is a stricter evidentiary standard
than “clear and convincing evidence”
Ofhicers will now need more than a strong
hunch to seize a person’s property. Further,
if the property owner is found innocent of
the suspected crime, they will be entitled to
reasonable attorneys’ fees.

None of these reforms to civil asset
forfeiture should prevent law enforcement
officers from doing their job and being
tough on criminals who profit from ill-
gotten gains. The reforms merely serve to
restrain negative incentives.

Florida’s third major reform coup
came when Governor Scott signed SB 12,
legislation to reform mental health delivery
for offenders. Although it is well known
that mental illness is common among the
criminal offender population—there are
about 40,000 mentally ill people in Florida
prisons—mental health treatment for them
is woefully inadequate. The result, inevitably,
is that offenders are frequently released
from a corrections facility without ever
having been “corrected” In some notorious
cases, judges lacked the statutory authority
to divert mentally ill people who appeared
before them.

Floridas new legislation, however,
addresses these problems. It creates a “no
wrong door policy,” a broad system to allow
individuals with mental health problems
to receive treatment regardless of how
they enter the criminal justice system. The
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legislation also authorized the creation of
new mental health courts, and allocated $65
million in new mental health spending.

Critics will complain that there is
still much more work to be done in Florida.
10-20-Life may have been eliminated,
but Florida law still has many mandatory
minimums that improperly seize judicial
discretion from judges. Florida also has
a vigorous “equitable sharing” program,
which may blunt the

of criminal justice reform. According to
a new poll commissioned by The James
Madison Institute and the Charles Koch
Institute, 72 percent of Floridians believe
criminal justice reform is important.
Polling results, which can be found at
www.jamesmadison.org, also suggest that
Floridians are uniquely concerned about
building effective community supervision
programs (71 percent believe that judges

should be able to assign

effectiveness of its civil non-prison sentences,
aEsse‘F forfeiture. reforms. “Accordin g such' as CQmmunity
quitable sharing allows service for certain crimes)
state and local authorities to a new poll and about improving
to es;ape or;)erous stat; commissioned ?x—offender o re-enltlry
procedures by instea 72 percent believe that
using federal procedures by The Jam_es offenders should be able to
and sharing confiscated Madison Institute  obtain work certification
property with theffedeﬁll and the Charles after co)mpleting their
government. As for the . sentences).
problems in mental health Koch InSt'tUte’ In other words, a vast
treatment, the “no wrong 72 percent majority of Floridians,
dfoolr” pc(l)licy is (Zlnly a litart. of Floridians and a growing lnumbir of
If Florida int t i . x ti ,
[ b pelieve criminal T
rates, it will need to Justice reform is justice  reform.  The
improve not only mental important," biggest obstacle to reform,
health treatment, but also ironically, might be a

drug treatment, education,
and job training.

The criticisms can be overstated,
though. The important thing about the
previous year’s legislation is that Florida
has begun moving in a better direction. It’s
especially notable that the policymakers
leading this change are among the state’s
most respected conservative leaders, and
their involvement brings unique credibility.

It is also important to note that the
people of Florida are broadly supportive

74 | The Journal, Fall 2016

national protest movement

that is well intentioned,
but has had unintended consequences that
could hinder policy reform.

Over the past two years, national
protests have erupted that fiercely criticize
American law enforcement. The protestors
have many understandable concerns, and
their efforts may in fact lead to effective
criminal justice reform in Florida and the
nation—but only if they are oriented toward
building better relationships between police
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officers, prosecutors, and the communities
they serve. If, on the other hand, these
protest movements ignore this important
relationship building, they are unlikely to
lead to productive policy change.

Large states in the South, which
initiated criminal justice reforms over the
past 10 years—North Carolina, Georgia,
and Texas—have records of success. The
quiet, workman-like efforts to improve
community supervision and drug and
mental health counseling in these states did
not always capture national headlines, but
all of these states managed to bring down
both crime rates and incarceration rates
concurrently.

Florida can do the same thing—if it
follows the model that these states followed

and that Florida itself followed in 2016.
First, insist on leadership from thoughtful,
conservative policymakers. Second, seek
to build alliances with progressives who
are serious about policy change. Third,
encourage policymakers to get input from
people in law enforcement who bring a
wealth of detailed, valuable information
about the state’s criminal justice system.
Above all, focus on the details of policy
change, rather than on sensationalism.

If Florida can continue to do this,
national criminal justice reformers will
finally reach the goals they’ve been dreaming
of.

Vikrant P. Reddy is a senior research
fellow at The Charles Koch Institute.
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