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For better or worse, everyone’s heard 
of NFTs (non-fungible tokens) and 
the digital art market they created 

essentially out of nothing. But no one re-
ally understands NFTs or the NFT market, 
not even the people creating and collecting 
them. What are NFTs and why do people 
want to own them? I’d be lying if I said I 

knew. Ask two enthusiasts and you’ll get 
three answers, maybe none of them true, 
and certainly not the full story.

Still, I think it’s possible to draw some 
conclusions about why people value NFTs 
and how the NFT market works by observ-
ing which NFTs are popular and what peo-
ple do with them. The most popular NFT 
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collections are currently CryptoPunks and 
Bored Ape Yacht Club. Why do collectors 
want to own those NFTs and what can their 
choices tell us about why collectors value 
NFTs?

The value of an NFT seems to depend 
primarily on the popularity of the brand 
it represents. NFT collectors want to own 
NFTs associated with popular brands and 
want to associate themselves with those 
brands. That’s why the most popular NFT 
collections are designed to be used as pro-
file pictures or “PFPs.” NFT collectors crave 
the clout of owning a popular NFT and PFP 
NFTs make it easy to show off.

Often, the best way to understand a 
market is to study disputes and determine 
why they arise and how they are resolved. 
The biggest dispute in the NFT market is 
currently Yuga Labs’ trademark infringe-
ment action against Ryder Ripps.1 Yuga 
created the Bored Ape Yacht Club (BAYC) 
NFT collection and is the gorilla of the NFT 
space. Ryder Ripps is a conceptual artist 
who claims Yuga is a front for racist Nazi 
trolls.2 Ripps trolled them right back by cre-
ating and selling his own NFTs of the Bored 
Ape Yacht Club images and essentially dar-
ing Yuga to sue him.

Yuga took the bait. What will it mean 
for the Bored Ape Yacht Club NFT collec-
tion and the NFT space? We shall see. But 
I suspect the lawsuit will force courts and 
collectors to ask why people value NFTs. 
Ripps says the BAYC images are racist. How 
will his allegations affect the value of the 
BAYC NFTs? I have no idea. But I’m pret-
ty confident the outcome will tell us a lot 
about the NFT market.

What is an NFT?
Technically, a non-fungible token or 

“NFT” is a particular kind of data record-
ed on a digital ledger, typically the block-
chain of a digital currency. The data on a 
blockchain usually represents ownership 
of a quantity of the native currency of that 
blockchain. An NFT represents something 
else, typically “ownership” of a digital im-
age. An NFT is a “token” because it rep-
resents something other than digital cur-
rency, and is “non-fungible” because every 
NFT is unique.

As a practical matter, the NFT market 
is the digital equivalent of the art mar-
ket. When art collectors buy a painting or 
sculpture, what they’re really buying is an 
entry on an artist’s catalogue raisonné, the 
list of all of the works attributed to that art-
ist. Of course, ownership of a catalog entry 
is usually represented by a physical token, 
often a dirty canvas or lumpy rock. But it’s 
the catalog entry that is valuable, not the 
token. If the connection between the token 
and the catalog entry is broken, the token 
is worthless. A million-dollar painting is 
worth nothing if it turns out to be a forgery.

The NFT market works the same way, 
except it eliminates the need for a physical 
token by enabling transactions in the cata-
log entry itself. Most NFTs represent “own-
ership” of a work of art, usually a digital 
image. NFT collectors value NFTs based on 
the works of art they represent. However, 
NFT collectors only value NFTs they con-
sider legitimate, and the perceived legiti-
macy of an NFT usually depends on who 
created it. In general, NFTs created by the 
author of a work are considered legitimate, 
but NFTs created by someone else usually 

The Journal, Fall 2022

The JOURNAL of The JAMES MADISON INSTITUTE



are not.
Most people assume NFTs consist of 

digital images. They’re wrong, but it’s a 
reasonable mistake. While NFTs typically 
represent ownership of a digital image, few 
NFTs actually include a copy of the image 
they represent. While an NFT can consist 
of any kind or quantity of data, writing data 
onto a blockchain is costly, so most NFTs 
contain as little data as possible, typically 
just the wallet address of the NFT’s owner 
and a URL pointing to the digital image the 
NFT represents. In other words, most NFTs 
are the digital equivalent of a certificate of 
authenticity. Usually, an NFT isn’t itself a 
work of art, but rather represents owner-
ship of a work of art.

NFTs as Property
So, what does it mean for an NFT to 

represent “ownership” of a work of art? It 
depends. There are lots of different ways 
of owning a work. In the conventional art 
market, collectors usually own a physical 
object, like a painting or sculpture, or at 
least a certificate of authenticity that rep-
resents ownership of a work. Often, it’s also 
possible to own the copyright in a work if 
it includes copyrightable subject matter 
and the copyright term hasn’t ended. And 
one can also own a trademark in an artist’s 
brand. For example, the painter Thomas 
Kinkade registered the word mark PAINT-
ER OF LIGHT.3

Digital art is the same, except there’s no 
physical object to own. For decades, digital 
artists tried to sell their work by giving col-
lectors physical certificates of authenticity, 
with little success. Unfortunately, collectors 
just weren’t buying it. But somehow, NFTs 

changed everything. Suddenly, collectors 
clamored for these new digital certificates 
of authenticity.

What does it mean to own an NFT of a 
work? It’s the same as owning a painting or 
sculpture, except you own a digital token, 
rather than a physical one. When you buy 
a painting or sculpture, you get a physical 
object, but you don’t get any rights in the 
work it represents, other than the right to 
display the object you own. The artist keeps 
the copyright and controls their brand. 
NFTs are the same. You get a digital object 
and the implicit right to display the work it 
represents unless the artist gives you more.

So, what do you get when you buy a 
work of art, whether it’s a painting, a sculp-
ture, or an NFT? You get the right to claim 
ownership of the thing you bought, what-
ever that means. It doesn’t seem like much. 
But it’s all that matters. The owner of a 
painting, sculpture, or NFT doesn’t need to 
own a copyright or control a brand. All they 
need is the ability to sell whatever they own 
to someone else.

A painting or sculpture is a thing you 
can sell. So is an NFT. The only difference 
is that everyone is familiar with the mar-
ket for paintings and sculptures, so no one 
thinks twice about it. By contrast, the mar-
ket for NFTs is new, so it seems weird and 
people don’t understand it. But they’re actu-
ally the same. Art markets are just markets 
for being the owner of prestige goods other 
people want to own.

NFT IP
Still, new markets, new problems. 

It’s all well and good to observe that the 
NFT market is essentially identical to the 
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conventional art market. But it’s another 
thing entirely to convince artists and col-
lectors. People want to understand what 
they own and the easiest way to understand 
NFTs is as a kind of intellectual property. 
Unfortunately, this conception isn’t very 
helpful.

While NFT enthusiasts disagree about 
almost everything, they especially disagree 
about whether “intellectual property” mat-
ters to the NFT market. Unfortunately, this 
use of the meaningless term intellectual 
property just confuses the question. Yes, 
NFTs present lots of copyright and trade-
mark problems. But the answers depend on 
copyright and trademark law, not intellec-
tual property handwaving.

Most NFTs represent ownership of a 
digital image. So the key copyright ques-
tion is whether NFT ownership should also 
mean copyright ownership. Some NFT col-
lectors insist copyright ownership is critical 
to the value of an NFT. But others prefer 
CC0 NFTs,4 arguing NFT images should be 
in the public domain.

Different NFT creators approach copy-
right differently—if they think about copy-
right at all! —but there are three typical 
outcomes. Some do nothing and keep any 
copyright in the images associated with 
their NFTs, like Larva Labs did with Cryp-
toPunks. Some give some or all the copy-
right to the NFT owner, like Yuga Labs did 
with Bored Ape Yacht Club. And some put 
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the images in the public domain, like Nouns 
Foundation did with Nouns.

So, is owning the copyright in the image 
associated with an NFT actually valuable? 
Who knows? Intellectual property maxi-
malists insist it is, but I’m not so sure. For 
one thing, some NFT images may not even 
be copyrightable in the first place, and the 
copyright in many others is probably quite 
narrow.5 

For another, it’s unclear why anyone 
would want to license particular NFT im-
ages. Copyright protects original works of 
authorship. But most of the popular NFTs 
represent automatically generated images, 
many of which are quite similar to each oth-
er. Why license any particular image, if you 
can license a similar one for less? Or just 
generate a new image which isn’t associated 
with any NFT. Owning the copyright in the 
image associated with an NFT is valuable 
only if people want to license that particular 
image, as opposed to any similar image.

What about trademarks? They present 
similar problems. Sure, the owner of an 
NFT can claim and even register a trade-
mark in the image associated with their 
NFT. But just because you use your NFT 
image in connection with your product or 
service doesn’t mean consumers will no-
tice, and that’s all trademark law really cares 
about. Most of the popular NFT collections 
consist of thousands of similar images, dif-
ferentiated by features only NFT enthusi-
asts find compelling, or even notice. And if 
consumers can’t tell one image from anoth-
er, those images are unlikely to make good 
trademarks.

Realistically, what most NFT imag-
es communicate is the brand of the NFT 

collection, not the brand of the NFT owner. 
Sure, some celebrities and NFT influencers 
have managed to turn their Punk or Ape 
image into a brand, at least to a limited 
degree. But it’s their own brand doing all 
the work, not the NFT. And the stronger a 
brand their NFT image becomes, the less 
able similar images become to function as 
brands in the first place.

Who benefits? The creator of the NFT 
collection, whose brand becomes stronger 
and stronger as the collection becomes 
more popular and is used by more people. 
When NFT owners use their NFT images as 
brands, what they’re really doing is free (or 
sometimes paid) publicity for the creator of 
the NFT collection.

In other words, from a trademark per-
spective, the valuable brand is the brand of 
the collection and the consumer goodwill 
associated with it, not particular NFT imag-
es. That’s why Yuga gives Bored Ape Yacht 
Club NFT owners the “IP” associated with 
their NFT image, whatever that means. It’s 
not only free for Yuga, it’s a canny way of 
encouraging Ape NFT owners to promote 
Yuga’s brand. And it’s why Yuga bought the 
Punks “IP” from Larva, even if there wasn’t 
much to buy. What they wanted was the 
brand.

A Pyrrhic Victory?
Yuga’s lawsuit against Ripps is import-

ant because it shows how much of Yuga’s 
value is tied up in the Bored Ape Yacht Club 
brand. Notably, Yuga didn’t really care about 
other NFT collections that “ripped” off the 
Ape images, like PHAYC and Phunky Ape 
Yacht Club, which used “flipped” Ape imag-
es. Those collections weren’t harming Yuga’s 
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brand. If anything, they were promoting it. 
Ripps is different. He’s threatening the 

value of Yuga’s brand, and Yuga is doing ev-
erything in its power to make him stop. Can 
they? Even if their trademark infringement 
claims are successful in court, the lawsuit is 
only amplifying Ripps’s damaging claims. 
Yuga’s trying to contain the damage, but 

who knows whether it will work. At the 
very least, it suggests that NFTs really are all 
about branding.

Brian Frye is the Spears-Gilbert Profes-
sor of Law, University of Kentucky College of 
Law.

The Journal, Fall 2022

The JOURNAL of The JAMES MADISON INSTITUTE


	_Int_L8zgEViV
	_Int_Zer7Deqc
	_Int_OxcZRb3J
	_Int_jntB4WN4
	_Int_150XtUgT
	_Int_9yDxtWdO
	_Int_TFdxjSH3
	_Int_EmRqAwQ7
	_Int_1uf20owU
	_Int_ZGqDqcr7
	_Int_Z00YWeLx
	_Int_qQD2TYcH
	_Int_6G1Xmdzo
	_Int_gCxFiF19
	_Int_4jqfHFXu
	_Int_7R8a4wJu
	_Int_KB8fb2rR
	_Int_CA0324LY

